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TERRORISM (PREVENTATIVE DETENTION) BILL 2005 
Committee 

Resumed from 23 August.  The Chairman of Committees (Hon George Cash) in the chair; Hon Jon Ford 
(Minister for Local Government and Regional Development) in charge of the bill. 

Progress was reported after clause 32 had been agreed to. 

Clause 33 put and passed. 

Clause 34:  Inspector of Custodial Services to be notified of detention - 
Hon GIZ WATSON:  I have an amendment standing in my name on the supplementary notice paper at 43/34.  
Before I move that amendment, I want to speak generally about this clause.  It is my understanding that the 
clause came about as a result of an amendment made in the Legislative Assembly.  This clause at least gives the 
power to the Inspector of Custodial Services to be notified of a detention.  Subclause (1) reads - 

As soon as practicable after a person is first taken into custody under a preventative detention order, the 
senior police officer nominated under section 24(2) in relation to the order must - 

(a) give the Inspector of Custodial Services a copy of the order; and 

(b) notify the Inspector of Custodial Services as to the place where the person is being detained. 

The Greens (WA) acknowledge that this is an improvement to the bill.  It is one of the few clauses that we 
support.  To my knowledge, it is the first piece of legislation that will allow the Inspector of Custodial Services 
to attend a detainee in a police lockup, for example.  Obviously the person could be detained in a range of places, 
but it is quite likely that it will be in a police lockup.  I acknowledge that the Labor Party has thus offered a small 
olive branch with this bill, and we support that.   

I will now move to my amendment to delete the second part of the clause.  Subclause (2) states - 

The lawfulness of a person’s detention under a preventative detention order is not affected by a failure 
to comply with subsection (1). 

This is basically a major way out for police officers and authorising officers to not comply with this requirement.  
I therefore seek to delete clause 34(2) so that a senior police officer will still be required to provide a copy of the 
order to the Inspector of Custodial Services and to notify the Inspector of Custodial Services of the place at 
which the person is being detained.  The clause would not then provide a catch-all, get-out-of-jail-free card that 
effectively removes these requirements from the ambit of lawful detention.  I would like the minister to explain 
why the government thinks it necessary to first propose a good initiative and then take the legs out from 
underneath it.  I move - 

Page 33, lines 9 to 11 - To delete the lines. 

Hon JON FORD:  The government does not support this amendment, and it does not believe that clause 34(2) 
cuts the legs out from underneath the intention.  The clause prevents a clever lawyer from taking an opportunity 
to frustrate the process.  Clause 35 requires the senior officer to inform detainees of their entitlement to contact 
the Inspector of Custodial Services, and that officer commits an offence if he or she engages in conduct that 
contravenes this requirement.  It carries a penalty of two years’ imprisonment.  There is a fair whack of strength 
in that clause.  If an officer does not tell the detainee about that entitlement, the officer is in big trouble.  That 
provides strengthening of protection to ensure that this clause is complied with.  As I said before, clause 34(2) is 
designed to prevent a clever lawyer from frustrating the process. 

Hon GIZ WATSON:  Lawyers are always cast with the derogatory term “clever lawyer” when they are on the 
other side, but when we need one they are very useful lawyers.  Let us talk about lawyers in more neutral 
terminology!  I ask the minister to provide an example of how a lawyer could use clause 34(1) to frustrate the 
operation of a preventative detention order.  Despite the provision for a penalty for noncompliance of the 
requirements by a senior officer, how will a detainee know to make an inquiry as to whether his or her rights are 
being fully complied with?  If for some reason a senior officer did not comply with the requirements, the 
detainee would have somehow to have knowledge of his or her right to seek redress. 

Hon JON FORD:  My previous statement was in fact wrong.  It is the government’s intention to move an 
amendment at clause 50 to add section 35(4) to the list.  It currently refers only to section 35(1).  That will give 
effect to ensure that that is an offence.  This is a drafting error.  With respect to the example the member 
provided, there is a review process.  The next clause to be considered deals with information given to detainees 
to apprise them of their rights.  When people have a preventative detention order issued against them, they are 
taken into custody and a few hours later they find themselves in the Supreme Court.  However, this situation has 
not married up with being able to contact the Inspector of Custodial Services.  A lawyer could argue that if it is 
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practical to bring the detainee to the Supreme Court, it should be practical to contact the Inspector of Custodial 
Services; therefore, the order should be invalid.  The government is therefore removing that argument.  Once the 
amendment is made to clause 50, it will be an offence under clause 35(4) to have failed to carry out that 
requirement. 
Hon GIZ WATSON:  I am pleased that we have unearthed that discrepancy.  I had not spotted it, and I 
acknowledge that the government is willing to make that amendment.  I think that is important.  However, I am 
not entirely convinced that even though the Supreme Court provision could come into effect when the review 
takes place, potentially there will still not be a considerable amount of time before the order is issued and the 
review process is carried out.  There is a window in which a person could still not know whether the Inspector of 
Custodial Services had been notified.   

The clause requires the police officer to give the Inspector of Custodial Services a copy of the order and to notify 
him where the detainee is.  Under what clause of this bill is the Inspector of Custodial Services given the power 
to meet with that detainee, and what constraints have been imposed on the inspector?  Clause 34 simply says the 
Inspector of Custodial Services must be notified where the detainee is.  It does not say that he can visit the 
detainee when he chooses.  Does he have access to the detainee at the discretion of the police; that is, when it 
suits them?  Where in this bill is that spelt out?  I acknowledge that this is a good initiative, but it is inadequate.  
My understanding is that the Inspector of Custodial Services has a powerful role that allows the person holding 
that office to make unannounced visits to other places of detention, such as prisons under state jurisdiction but, 
unfortunately, not commonwealth detention centres - we tried to include them, but we did not get anywhere - to 
meet with and ask questions of whomever he wishes.   

Given that this bill is novel because it will give access to places of detention that are under the control of police, 
will the Inspector of Custodial Services be able to visit a place and meet with the person or persons being 
detained when it suits him, or do the police have the power to say when, how and if, and what information can be 
shared with the inspector?  I need to have the rest of the picture, otherwise this is minimal and arguably would 
not give much comfort to a detainee.   

Hon JON FORD:  I refer the member to clause 55(1)(c) which reads - 

 (1) This Act does not affect - 

  . . .  
  (c) a function under the Inspector of Custodial Services Act 2003 of the Inspector of 

Custodial Services; or   

The inspector has his or her own act which allows unfettered access to any place.   

Hon Giz Watson:  What about police stations or commonwealth detention centres?   

Hon JON FORD:  The powers have, in fact, been extended.  Clause 39 refers to the humane treatment of a 
detainee, and subclause (4) reads - 

 For the purposes of this section the Inspector of Custodial Services may exercise any power conferred 
by the Inspector of Custodial Services Act 2003 whether or not the place where the detainee is being 
detained is a place referred to in section 19 of that Act.  

That clause has been drafted specifically to allow the Inspector of Custodial Services to go wherever he wishes. 

Hon GIZ WATSON:  That helps to some extent.  It is confusing to have references to the Inspector of Custodial 
Services in several clauses.  Hence, the way clause 34 reads, one may be forgiven for thinking the provision is 
limited to notification and location.  I am not criticising the drafting, but someone reading this clause may think 
that is the only thing an Inspector of Custodial Services can do.  I urge the house to support the removal of 
subclause (2) because it significantly weakens the intention of this clause.  It not only gives the Inspector of 
Custodial Services the power to visit and meet with a person or persons being detained, but also gives an out 
clause for the police if they have not complied.  I acknowledge that there will, under the amendment to 
clause 50, be provision for penalties.  I urge the members to support the amendment.   

Amendment put and negatived.   

Clause put and passed. 

Clauses 35 and 36 put and passed.   

Clause 37:  Copy of preventative detention order and summary of grounds - 
Hon GIZ WATSON:  I have an amendment on the supplementary notice paper that I will speak to in a minute.  
I refer to clause 37(2), which reads - 
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 To avoid doubt, subsection (1)(b) does not require information to be included in the summary if the 
disclosure of the information is likely to prejudice national security.  

The words “likely to prejudice national security” immediately raise for me the question of who will decide that a 
copy of a preventative detention order and a summary of the grounds should be included in the summary.  
Basically it is saying that if it is likely to prejudice national security, the information will not be disclosed.  Who 
will decide that, how will they make that decision and based on what criteria?  I raise this issue given my 
comments in the second reading debate that the very genesis of this legislation and similar legislation around 
Australia is supposedly based on information about national security, which fundamentally informs the level of 
threat that the federal government decides to set for Australia.  We know that that has not changed since 
September 2001.  The impression in the community and the climate being driven by both major political parties 
is that there is a desperate need for legislation such as this because of threats to national security.  There is no 
evidence that because of a threat to national security, we have to let go of our civil liberties.  Who will decide 
what is likely to prejudice national security, what will the process be and from where will that information be 
drawn?   

Hon JON FORD:  The government does not support Hon Giz Watson’s amendment but supports what she is 
saying.  Directly underneath her amendment on the supplementary notice paper, I have put up a proposal to try to 
achieve the same effect.  That amendment reads - 

Page 37, line 7 - To insert before “to be” - 

or copies of both the order and the summary, 

This amendment supports the findings of the Standing Committee on Uniform Legislation and Statutes Review.  
Paragraph 8.39 of its report states - 

The Committee notes that while clause 37(1) provides that the detainee must be provided with a copy of 
the order and the summary of grounds, clause 37(4) only allows a person in detention to request that his 
or her lawyer be provided with a copy of the preventative detention order or the summary given to the 
detainee. 

This would ensure that the lawyer has access to the same information as provided to the detainee.  The 
amendment to clause 37(4) is tabled so that a person in detention may request a police officer to arrange for a 
copy of the order and the summary given to the detainee to be given to the lawyer acting for that person.   

Hon GIZ WATSON:  I appreciate that.  I note that the amendment standing in the name of the minister on the 
supplementary notice paper achieves the same aim as my amendment to clause 37, which I have not formally 
moved yet.  I will not pursue 44/37 because 60/37, in the name of the minister, substantially achieves what I am 
hoping to achieve.  The joining word between (a) and (b) in clause 37(4) is “or” at the moment.  I was seeking to 
change that to “and” so that a person in detention would receive not only a copy of the order, but also the 
summary given to the person under paragraph (1)(b).  I think the government has accepted that argument and 
will move an amendment that achieves the same outcome.  That is fine.  The point I was making earlier related 
to 37(2).  It precedes that amendment.  Who will decide that the disclosure of information is likely to prejudice 
national security?  Who makes that decision?  On what information is that decision based and under what 
process is it made?  It seems critical to me.  It is very difficult to address what is likely to prejudice national 
security.  We could have court cases for months over what information is likely to prejudice national security.  
Depending on who is making that decision, I would be very concerned about that because those words could be 
construed to be incredibly broad, depending on the political view of and the amount of information available to 
the decision maker.  Who will decide that and on what basis? 

Hon JON FORD:  One of the definitions on page 3 of the bill states - 

“national security” has the meaning given to that term in section 8 of the National Security 
Information (Criminal and Civil Proceedings) Act 2004 of the Commonwealth; 

In the first instance, the officer would make a determination of what fits into that criterion.  There is an 
opportunity for a review of that decision when the order comes before the court.  In the initial stage under the 
guidance of that definition, the officer makes that call, and there is an opportunity for the court to review that.   

Hon GIZ WATSON:  I understand that this bill gives police officers the power to apply for a preventative 
detention order.  They will need to be sufficiently informed of not only the National Security Information 
(Criminal and Civil Proceedings) Act 2004 but also current levels of national alert and potential international 
consequences.  It is pretty hard to imagine that every police officer in the state is up to speed with that sort of 
information. 
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Hon JON FORD:  Yes.  However, once this bill is enacted, should this place pass it, as with all other acts we 
would have an operational manual on how to proceed with those issues.  I am also advised that, in a practical 
sense, a senior officer would be given that power.  That is not to say that that would purely be the case.  That is 
why I said yes.   

Hon GIZ WATSON:  In an ideal world a senior officer might be a little more familiar with matters of national 
security.  One of the points that has been made about this bill on several occasions is that it will provide for a 
very quick response by any police officer.  As much as we would all hope at the very least that a senior police 
officer would make that decision, there is no guarantee of that. 

Hon Jon Ford:  But it does have a judicial review.   

Hon GIZ WATSON:  Eventually, but not in the first instance.  Having something in the procedure manual is 
one thing but that does not necessarily mean that a police officer has the ability to judge matters of national 
security, which I would suggest are not fixed phenomena.  Matters of national security might vary depending on 
a range of intelligence information.  It is very hard to imagine how any police officer would be expected to have 
sufficient information on which to make that judgment.  It takes me back to the Greens’ argument, which is 
fundamental to the whole structure of this bill and why we have been seeking to amend this bill to more closely 
reflect the approaches taken in the ACT and New South Wales; that is, the Supreme Court is in a much better 
position to make those assessments and gather that sort of information than are members of the police service out 
on the street. 

Hon JON FORD:  I move - 

Page 37, line 7 - To insert before “to be” - 

or copies of both the order and the summary,  

Hon GIZ WATSON:  We support this amendment.  In effect, it achieves the same outcome as I was seeking 
with my proposed amendment.  I thank the government for at least taking on board this bit. 

Amendment put and passed. 

Clause, as amended, put and passed. 

Clauses 38 and 39 put and passed. 

Clause 40:  Restriction on contact with other people - 
Hon GIZ WATSON:  I wanted to ask some questions about this clause because this is a significant component 
of this bill.  This clause deals with restriction on contact with other people, which is a fundamental provision that 
we take exception to.  I can see no justification for limiting the number of people whom a detainee may contact.  
I note that this clause also applies in the case of children.  While it at least recognises an entitlement for contact 
with children, it should not be limited to one contact per group.  This is a very serious limit to put on people’s 
rights.  As a starting point, there should be an assumption that detainees are permitted unlimited contact, unless, 
until and then only if it is positively shown on good and relevant grounds that such contact should be limited or 
prohibited, rather than the other way around.  In other words, the default presumption should be an unfettered 
right of contact, and the burden of demonstrating incursions on that right must fall to those who are asserting the 
need for it.  This unfettered right must be recognised when we recall that detainees in the circumstances of this 
bill are neither prisoners serving sentences following a conviction in the court of law, nor even remand prisoners 
who have been charged with offences and refused bail.  Those in the former category have rights to contact 
people and to have visitors, and those in the latter category rightly have greater entitlements recognised than 
sentenced prisoners.  In this bill, in contrast, detainees must be seen as being in a far more privileged - or, at 
least, less assessed presumption-of-innocence - position, and should retain all the rights of a free person other 
than their physical liberty, which has been removed in temporary and exceptional circumstances.  We oppose 
this portion of the bill.  We oppose the whole bill but we oppose this portion in particular because of the 
restriction on the number of contacts and the choice of people that the detainee can contact.  A fundamental 
principle is being removed by this legislation.  Again we say that the right of contact should be removed only if 
the evidence has been weighed and the case has been made that there are sufficient grounds to limit the contact.  
The clause puts these detainees in a worse situation and in a more limited circumstance than are people who are 
in custody or remand following a charge being laid or even people who are serving sentences following a 
conviction.  In the Greens’ view, that is a fundamentally wrong approach and a significant incursion on the rights 
of those being detained. 

Hon SIMON O’BRIEN:  I would not normally pre-empt the minister but in this case it might help if I just say 
what the opposition’s position is on this matter.  I remind members of clause 9.  Clause 9 talks about persons 
who are going to engage in a terrorist act, who possess a thing connected with the preparation for, or the 
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engagement of a person, in a terrorist act, or who have done an act in preparation for, or planning, a terrorist act; 
and in respect of whom making a preventative detention order would substantially assist in preventing a terrorist 
act occurring.  They are the sort of people to whom PDOs will apply.  We could recommit clause 9, oppose it 
and insert a provision stating that when we come across someone at the local police station who was about to be 
involved in a terrorist act, we should pat him on the head and let him go; that is, give him a ticket to get on the 
train or whatever it is that he was planning to blow up.  Is the word “bollocks” unparliamentary, Mr Chairman? 

The CHAIRMAN:  It depends on the context in which it is used. 

Hon SIMON O’BRIEN:  I will not risk it.  The whole purpose of a PDO is to round up the sort of people who 
are referred to in clause 9 and take them out of circulation specifically with the hope or prospect of stopping a 
terrorist act occurring, because these people are already involved, or about to be involved, in the commission of 
such a terrorist act.  Even then, a PDO can be issued for that person only if it would substantially assist in 
preventing a terrorist act.  There are a few hurdles.  As we have subsequently found, the Commissioner of Police, 
in using a legislative instrument that we are considering today, would have to take an extraordinary and 
unprecedented step.  We have already agreed that it is unlikely that this law will be used in Western Australia - 
we hope - because it deals with such an extraordinary set of circumstances.  However, if the police have not 
arrested this person and taken him into custody, and if the requirements that I have referred to and others are 
met, the commissioner, the senior police officer in the state, has to form an opinion that a PDO needs to be 
applied for.  He must then get on to another senior officer, who goes to someone of the experience of a Supreme 
Court judge for a PDO.  The person then has to be taken before the General Division of the Supreme Court for 
review.  There are some other provisions for review of the PDO; for example, how the Inspector of Custodial 
Services has to be told, and that if he is not told, there is trouble etc.  Patting the person on the head and giving 
him a bus ticket is about the only thing that is not provided for.  We are either going to pass this bill or we are 
not.  Having made a decision about whether this extraordinary provision is required, we have to see clause 40 in 
the light of what I have just said.  There are very good reasons that a person subject to a PDO must be restrained 
from communicating with others, who might well be part of a terrorist cell, the fact that the police are on to him 
and have picked him up.   

I have no doubt that the consequences of a terrorist cell being warned that the police are onto it, prior to the 
police doing it in their own good time, could be catastrophic.  It is not a matter of allowing the cell to run riot 
and overtly warn or tip off other members in the cell or their associates.  It can be done very simply.  What 
organised terrorist group planning an attack that required organisation would not have made provision for how it 
might tip off the other members of the cell through the use of a simple code word if ever they thought their 
operation was compromised?  They could use one simple word, not some overt obvious phrase, such as mother, 
late -  

Hon Giz Watson:  Bollocks. 

Hon SIMON O’BRIEN:  Bollocks or whatever.  If there is no restriction on whom they can contact, we may as 
well not bother with the provision at all.  There is no point saying to a person as described in clause 9, “We’re 
onto you, so we are looking at taking you into preventative custody.”  Would we expect the person to say, “The 
jig’s up; I will abandon it all.  I’m out of the game now.  See if you can round up my colleagues”?  Of course 
that person would not say that.  However, there is a concern with some of the subsequent clauses in which that 
degree of security is preserved but a limited amount of contact is allowed.  The whole purpose of having a PDO, 
as repellent as it might seem to us as fair-minded people, is that there may be an extraordinary circumstance in 
which someone needs to be taken out of circulation for a period and, although there are safeguards, the police 
must ensure that that person is definitely taken out of circulation, and that includes allowing the person to contact 
others involved in a conspiracy. 

I mentioned in my contribution to the second reading debate that we have discussed this issue before.  This has 
been tested constitutionally over the years.  We have had preventative detention through the internment of people 
in times of war.  Yes, it may well be unfair and regrettable, but, occasionally, in extraordinary circumstances, it 
may be necessary.  However, if clause 40 is removed, we may as well not bother about having a bill.  I hope I 
have not shown my hand too much to the minister, because he might have got the idea that the opposition 
supports clause 40.  If the government is dinkum, and I think it is, it will also reject this amendment. 

Hon JON FORD:  I do not think there is an amendment; Hon Giz Watson is just opposing the clause.  As 
Hon Simon O’Brien said, this clause goes to the essence of the bill, and the reason for that was highlighted in the 
example that he gave of the person being the trigger.  I do not think I need say any more. 
Clause put and passed. 
Clause 41 put and passed. 
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Clause 42:  Contacting Parliamentary Commissioner, Corruption and Crime Commission or Inspector of 
Custodial Services -  
Hon GIZ WATSON:  The amendment standing in my name on the supplementary notice paper is amendment 
61/42. 
The CHAIRMAN:  Is that the member’s amendment? 
Hon GIZ WATSON:  I beg your pardon, Mr Chairman.  I am just too enthusiastic.  I thought, “That’s a good 
amendment; maybe I should move it.”  I will let the minister do that.  I am sorry; I am getting ahead of myself. 
The CHAIRMAN:  The point is that the member said it with such authority that I actually believed her, and I 
just wanted to check with her. 
Hon GIZ WATSON:  It was stunning, was it not?  Mr Chairman, I will sit down. 
Hon JON FORD:  I move -  

Page 40, lines 30 and 31 - To delete “if the detainee is detained in an institution,”. 

The second matter that the Standing Committee on Uniform Legislation and Statutes Review noted, in paragraph 
8.45 of its report, is that clause 42(3) specifies that the detainee may initiate contact with the Inspector of 
Custodial Services only if the detainee is detained in an institution.  To ensure that the detainee is able to initiate 
contact with the Inspector of Custodial Services, irrespective of where that person is detained, the amendment 
will remove reference to the detainee being detained in an institution. 

Hon GIZ WATSON:  I will keep my comments brief.  I could not have thought of a better way of putting it. 

Hon SIMON O’BRIEN:  Hon Giz Watson should have been allowed to move this amendment, because I have 
been looking for an excuse to agree with her; I feel cheated.  The opposition also supports the amendment. 

Amendment put and passed. 

Clause, as amended, put and passed. 

Clause 43:  Contacting lawyer -  
Hon SIMON O’BRIEN:  I think this is the appropriate time to raise this matter with the minister.  At pages 23 
to 25 of the committee report, reference is made to a number of issues relating to legal representation for 
detainees and so on.  The committee considered matters such as the monitoring of communications, security 
clearances for lawyers and the provision of state-funded legal representation for detainees.  I do not know 
whether there would be a better opportunity than now to ask whether there was a government response to those 
matters.  Despite my remarks on clause 40, the bill also recognises that lawyers have a role to play.  That is 
shown in the bill and therefore it formed part of the committee’s inquiry.  I wonder whether the minister has any 
comment to offer on that. 

Hon JON FORD:  Are we specifically talking about security clearances for lawyers? 

Hon Simon O’Brien:  Yes, that was one matter.  It is extraordinarily difficult to get a security clearance.  
Mr Quail, one of the committee’s witnesses, gave us an example of that from his own personal experience.  He 
had appeared for someone in a high-profile case.  He gave evidence about how difficult it was.  We have an 
extraordinary situation whereby if someone wanted to have access to their lawyer, as provided for by the 
legislation, there are virtually no lawyers around who could - 

Hon Giz Watson:  There are two in this state. 

Hon Simon O’Brien:  Yes, at the time of the inquiry there were only two lawyers in this state who had the 
appropriate clearance, and we will continue to have them only if they retain that clearance. 

Hon JON FORD:  I am advised of a recent example in Victoria whereby when there was a problem obtaining 
security clearance for legal aid lawyers, the court deferred the hearing.  The commonwealth government was 
then approached and it expedited the national security clearance process and was able to provide security 
clearance to those lawyers within a week, whereas it would usually take three months.  That is a different 
scenario from the one mentioned by the member, but it shows that the process can be expedited.  The fact that a 
lawyer does not have the appropriate security clearance does not mean that a detainee will not have access to a 
lawyer.  The detainee will have access to a lawyer but both the detainee and the lawyer will be monitored and 
their access to information regarding national security will be restricted.  If this bill is passed by this house, the 
government will write to the Western Australian Law Society outlining the provisions of the bill and encourage 
its members to apply for this security clearance. 

Hon GIZ WATSON:  Is the minister saying that if a lawyer has security clearance, the communication between 
the lawyer and the detainee will not be monitored?  Is that the corollary to what the minister just said? 
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Hon JON FORD:  Western Australia’s jurisdiction would be unique because the police would have the 
discretion to decide whether someone was monitored regardless of whether the lawyer has a security clearance.  
In answer to the member’s specific question, generally, a lawyer who has a national security clearance will not 
be monitored unless the officer involved in the case makes an application for a monitoring order against the 
lawyer.  In that case, a separate order must be applied for to permit conversations or advice between a lawyer 
and a client to be monitored.  Without that order, it is unlawful. 

Hon GIZ WATSON:  Who does that application go to and what is the test? 

Hon JON FORD:  It is similar to the process proposed in this bill.  It is the issuing authority.  Therefore, it is a 
retired Supreme Court judge or a judge acting in the capacity as a private citizen. 

Hon GIZ WATSON:  A review of a detention order must be carried out by a Supreme Court judge within a 
certain time frame.  Will the review include reviewing this provision regarding the monitoring of contact 
between a lawyer and a detainee, regardless of whether that contact is being monitored?  Does the Supreme 
Court have the ability to overrule a decision of a police officer who believes that the contact between a lawyer 
and a detainee needs to be monitored?  Can the court rule that that contact should not be monitored?  It seems to 
me that a component of a preventative detention order prescribes whether the communication between a detainee 
and a lawyer is subject to monitoring.  Does the decision reside only with a police officer? 
Hon JON FORD:  No. 
Hon GIZ WATSON:  That very much concerns me because it means that the fundamental right to privacy and 
confidentiality of communication between a client and a lawyer will be in the control of the police and, if I heard 
the minister correctly, there will be no review of that by the Supreme Court. 
Hon Jon Ford:  It is in the control of the issuing authority. 
Hon GIZ WATSON:  The retired judge, but there is no review by the court? 
Hon Jon Ford:  Once the order has been issued, no. 
Hon GIZ WATSON:  I do not have any further comment on that aspect, other than to say that the Greens (WA) 
have a fundamental objection to this clause and clause 44, which relates to monitoring contact with family 
members, home or work associates or lawyers.  The Australian Capital Territory act has taken a different route 
and has a much more appropriate level of monitoring of contact.  I will not go on at length about that, but 
sections 49, 52 and 53 of the ACT act provide for some monitoring.  In our view it is a much more balanced 
approach, in that it is less restrictive.  It also makes special rules for people with impaired decision-making 
abilities, which is another consideration not included in this part of the bill we are examining.  In the view of the 
Greens (WA), the removal of the reasonable expectation to privacy, particularly as it relates to communication 
between legal professionals and their clients, is being significantly transgressed by this provision.  If such a 
measure is considered necessary, we believe, at the very least, it should be subject to review by the Supreme 
Court, because the Supreme Court would be able to weigh the evidence put forward by the police, I assume, for 
monitoring the communication.  It also goes back to our argument that we do not believe that a retired judge or a 
judge acting in a personal capacity is the appropriate decision maker for matters involving basic rights, such as 
the right to private communication with a lawyer.  At the very least it should be tested in a court, and the 
decision should rest with the court on whether communication should be monitored.  Otherwise, we shall remove 
long-held principles in law and in the way we balance a person’s rights with the right of the state to transgress 
them.  It is a fundamental principle and one of the very clear reasons that the Greens (WA) cannot support the 
bill as it stands. 

Hon JON FORD:  A lawyer will go through a process to achieve national security clearance, which is accepted 
at a national level.  Ordinarily speaking, the police would accept that.  In addition, unique to this jurisdiction, the 
police will have the ability to make a judgment on whether that person needs additional security clearance, and 
whether to monitor that person.  If the police believe that they have a reason to monitor the privileged 
conversation between a lawyer and a client, they must convince a Supreme Court judge, who acts and makes 
decisions in the public interest, having due regard to why the order was issued in the first place.  Given the 
objectives the government is trying to achieve with this bill, it could be argued that we are going overboard and 
that, in fact, going through this process is an impediment, given that the whole purpose of the bill is to prevent 
mass murder.  It comes back to the original arguments that I have used in other areas of the debate.  Members of 
this and other Parliaments are constantly weighing up the balance between the rights of an individual and the 
collective rights of society.  I believe that the bill contains more than sufficient checks and balances.  My 
concern would be that, in a practical sense, we will have to monitor very carefully the response of the Law 
Society of WA on how many lawyers take these up, the process that the commonwealth will have for issuing 
security clearances, and how the process might be expedited.  I would not like to see a situation in which a police 
officer was suspicious, but thought that it was all too hard and allowed contact.  I have a genuine concern that an 
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operation could be compromised because of a lack of security-cleared lawyers.  I certainly believe, as does the 
government, that the bill contains sufficient checks and balances. 

Hon SIMON O’BRIEN:  I think we have now addressed the question of security clearances for lawyers.  That 
has kept faith with the representation made to the committee and duly reported.  The matter has been raised with 
the government, and the government has responded.  I note in passing that the possibility of a lawyer with high 
security clearance being able to have unmonitored contact is a feature of this bill.  That is exhibited only in 
Western Australia, because other jurisdictions have not gone that far.  In that sense, it is a concession not 
available elsewhere in the commonwealth under the inter-government commonwealth agreement, although 
admittedly there are obvious restrictions, which have just been discussed.   
Another matter I wanted to pick up on is the provision of state-funded legal representation for detainees.  
Various clauses throughout the bill provide for a person detained under a preventative detention order to have 
contact with a lawyer.  The provisions, if members wish to refer to them, are summarised on page 24 of the 
report of the Standing Committee on Uniform Legislation and Statutes Review.  In recognising, as the legislation 
does, that a person subject to a preventative detention order should in certain circumstances be entitled to access 
a lawyer, can that person actually do that?  That is a question that arises in my mind.  It is discussed in the 
committee’s report.  However, the gist of the point for discussion now is that it is a generally accepted principle, 
upheld by the High Court in Dietrich v The Queen (1992) 177 CLR 292, that it is unfair in a criminal trial of a 
serious charge for an accused to be unrepresented by a lawyer.  That is a principle with which we are all familiar.  
Every day of the week we see people on television shows being told that a lawyer will be appointed for them if 
they do not have one.  The Dietrich principle does not mean that a person is entitled to counsel at public expense 
just because that person appears in court on a matter.  I understand that the ruling in Dietrich means that the 
court has a responsibility to ensure that an accused receives a fair trial.  We must therefore go that extra step and 
ask whether that person would get a fair trial without legal representation, particularly in a serious case.  People 
do not have an automatic entitlement to legal representation at public expense in criminal matters, even though a 
lot of people think they do, as in many cases that is what they get when they are represented by court-appointed 
counsel. 

This is a pretty serious matter with which we are dealing in the balance of rights against security requirements.  I 
have been pretty hot and unambiguous on that issue in this debate so far.  However, I also recognise that people 
have human rights and lawful rights.  A question for me arose about where on earth people would get a lawyer 
from if they were entitled to access one, as the person may have no means.  A question was therefore asked, and 
I raise it now, about state-funded legal representation.  The trouble, of course, is that the principle in Dietrich 
cannot be engaged for a detainee under this clause as the person has not been charged and is not being tried.  
There are other references in case law that have held that Dietrich does not apply, for example, to someone who 
is involved in extradition proceedings, an administrative case, committal proceedings or civil matters.  The 
detainee in this clause is not on trial and has not been charged with any offence.  It would therefore seem to 
follow that the detainee is not at peril of an unfair trial, and therefore the comfort in the Dietrich principle of 
providing a person with publicly funded counsel does not arise.  I suggest to the government that in the interests 
of fair play, if someone is ever made the subject of a PDO in this state, that person should be able to access a 
lawyer in the numerous circumstances that are provided for in the legislation, even though the surrounding case 
law would not compel the government to do so.  It seems to me that we are dealing with extraordinary matters.  
We are probably dealing with matters that will occur very infrequently, if ever at all.  What is the government’s 
position on making sure that, where the legislation provides for a person to have access to a lawyer, a lawyer will 
be provided to that person if the person does not already have one? 

Hon JON FORD:  Legal Aid WA has advised the government that, on the request of a detainee, Legal Aid WA 
will provide support, subject to the usual test of means and merit.  However, Legal Aid would not apply the 
means and merit test to a person detained under clause 43(1)(a) and would respond by providing the detainee 
with information relating to the detainee’s legal rights; that is, the provision which reads - 

(a) obtaining advice from the lawyer about the detainee’s legal rights in relation to - 

(i) the PDO; or 

(ii) the treatment of the detainee in connection with the detainee’s detention under the 
PDO; 

That will ensure that there is no argument about who can afford to pay and that is a not unreasonable proposition 
in that case. 

In answer to the point raised by Hon Simon O’Brien, given what the government is doing to expedite a process, 
it would have to be careful about making it a statutory right.  However, from an administrative view, the 
government would be willing to ensure that the advice was available. 
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Hon SIMON O’BRIEN:  I thank the minister for that; he is always accommodating and polite.  Has he ever 
thought of going into education? 

That is a very satisfactory response for now and more than I had expected.  It addresses significantly my concern 
and probably takes it as far as it can be taken today.  There is no opportunity for this chamber to move an 
amendment to invoke expenditure, so there is nowhere else for us to take it.  However, I think that probably 
deals with the matter to the extent that we can in this forum at this time.  I have nothing further on this clause. 

Hon GIZ WATSON:  I have a final question on the clause.  How is this clause about contacting a lawyer 
affected by clause 56, which is headed “Law relating to legal professional privilege not affected”?  I do not see 
how those two clauses interact.   

Hon JON FORD:  Clause 56 does not relate to clause 43, but it is designed specifically to preserve legal 
professional privilege.  It will ensure that the provisions of the bill will not be interpreted so as to infringe upon 
or undermine this privilege; for example, if a lawyer has been given particular information at a discussion and, as 
we previously discussed, there is no monitoring order, a person cannot be forced to divulge that information.   

Hon GIZ WATSON:  The minister is saying that my understanding of professional privilege may not be 
correct.  I understood that it is about the client and lawyer being privy to not only documentation, but also 
communication.  If it does not mean that, then it is only documentation.  I thought that it was generally 
understood that legal professional privilege included the confidentiality of the communication between the 
lawyer and the lawyer’s client.  The minister is saying that that is not correct and it is limited only to evidence or 
documentation.  I question that.   
Hon JON FORD:  Under legal professional privilege, a legal practitioner cannot be forced to divulge verbal or 
written information that he has obtained from his client.  Also, any communication between the detained person 
and his or her lawyer is not admissible in evidence against the detainee in court proceedings.  We have had this 
debate previously in this chamber.  I know what the member is saying about monitoring, but the issue is the 
question: what is done with that information?  The information cannot be used as evidence against a detainee in 
court proceedings and a legal practitioner cannot be forced to divulge information, as it relates to court 
proceedings, that is shared between him and his client.   
Hon GIZ WATSON:  I still contest that by monitoring the conversation between the client and the lawyer, 
automatically that confidentiality is breached.  It comes down to listening to the information and what is done 
with that information and whether it is admissible.  By the very fact that the communication is monitored, 
confidentiality is breached and the nature of the communication that is likely to occur between those two people 
is restricted.  The confidential nature of that conversation is then changed to a conversation that is monitored by 
the Australian Security Intelligence Organisation or whoever is doing the phone tapping on the day.  It could, in 
some cases, be monitored by a private company.  Outsourcing is the next thing, but that is another story. 
Hon Simon O’Brien:  It could be outsourced to another country.   
Hon GIZ WATSON:  Monitoring by private companies is being undertaken in the United Kingdom right now.  
That is enough of that - I will wait for the privatisation of those services in Australia.   
Hon JON FORD:  I remember spending a day debating a matter of privilege.  The member is right.  This bill 
will allow for the monitoring of a conversation between someone who is seen as an insecure legal practitioner or 
if an order has been issued to allow monitoring.  Without this clause in the bill, it could be argued that the 
legislation negates privilege in regards to proceedings that may come out of that evidence.  This clause clarifies 
that any information that is obtained by monitoring cannot be used in legal proceedings as evidence.  Under this 
legislation, a legal practitioner cannot be forced under the provisions of another act to divulge the details of the 
confidential communication he had with his client.  Whilst there are provisions in this bill that allow monitoring 
in certain circumstances under certain conditions, they do not negate the principles of privilege. 

Hon GIZ WATSON:  This is an important issue.  We are talking about a detainee who has not been charged 
with anything.  I understand the minister to be saying that if a conversation between the lawyer and the detainee 
is monitored, that cannot be used as evidence in any proceedings that follow.  If that is the case, why would the 
conversation be monitored and what will be done with the information?  Who will be able to do something with 
the information that is gathered, or is it simply a means of intimidating the lawyer and the detainee? 

Hon JON FORD:  The investigative officers can use the information gathered during monitoring to further their 
investigations, but they are prohibited from disclosing the information in the conversation between the detained 
person and his or her lawyer without communication through the proper channels, such as giving instructions to 
a lawyer regarding the review proceedings.  Breaches can carry a penalty of up to five years’ imprisonment.  
Further, any communication between the detained person and his or her lawyer is not admissible in evidence 
against the detainee in court proceedings.  On top of that, a police officer cannot be called upon to provide 
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evidence of what he or she heard during the monitoring conversations, as they are likely to be protected by 
professional privilege. 

Hon GIZ WATSON:  Could the information obtained by that monitoring be used as evidence against another 
party?  If the police had a tape or a transcript, or both, of a conversation between the detainee and their lawyer, 
could it be used as evidence in charges against a third party or another party? 

Hon JON FORD:  That information cannot be used as evidence because it is not evidence.  It is covered by 
legal privilege. 

Hon GIZ WATSON:  I take it that this information, which is highly confidential and possibly very sensitive, 
will then be retained by the police.  What will happen to that information?  I hear that it cannot be used in 
evidence and it cannot be shared with somebody else.  How will that information be protected to ensure that it is 
not destroyed at some point? 

Hon JON FORD:  The member is correct; this bill does not specify what will be done with the information that 
is obtained.  It is at the discretion of the police, as it is with other provisions.  Whilst the bill does not specifically 
contain provisions relating to the storage of information and what can be done with it, as in other bills in which 
there are time limits and procedures relating to the destruction and security of information, this bill will rely on 
normal standard police operating procedures to deal with the information.  It comes as some surprise to me - 
considering that we are dealing with such a serious matter and information that is potentially sensitive enough to 
prejudice national security - that there is no provision for what happens to that information.  This is a particularly 
unusual circumstance in which there is information that has been gathered by the monitoring of what would 
otherwise be a private conversation.  It is inadequate that the bill does not spell out exactly what happens to that 
information or whether it will be maintained on the records forever.  It is problematic that the bill makes 
provision for the monitoring of what would in all other circumstances be a confidential conversation between a 
lawyer and client. 

Hon JON FORD:  There is an assumption that “monitoring” means listening, when it could simply be digital 
visual monitoring, to make sure nothing passes between people.  However, I understand what the member is 
saying.  Nevertheless, if the communication has a proper basis, police will be prohibited from disclosing any 
communication between the detained person and his or her lawyer.  The penalty for breach of this provision is 
five years’ imprisonment.  That is a bit of a stick to encourage the police to deal with the information 
appropriately, but I understand the argument that the member is putting. 

The CHAIRMAN:  I make the point that we are dealing with clause 43, “Contacting lawyer”.  We seem to have 
drifted heavily into clause 44.  I do not want to constrain the debate in any way; however, monitoring falls under 
clause 44 and the member may still have questions to resolve on clause 43. 

Hon GIZ WATSON:  I return to comments made by Hon Simon O’Brien.  The Greens (WA) support his 
comments about the ways in which people have access to lawyers.  I am sorry I did not pick up on this matter 
when we were dealing with it, but the Australian Capital Territory has made very specific provisions for this 
matter under the Terrorism (Extraordinary Temporary Powers) Act 2006.  Section 52, “Contact with lawyer etc” 
is a very similar provision, and it states - 

(4) If the person contacts the legal aid commission, the commission must provide reasonable 
assistance to the person to choose a lawyer, including by arranging for a suitable lawyer to 
contact and act for the person if the person asks it to make the arrangements. 

(5) If the person asks the legal aid commission to provide legal representation for the person, the 
commission must provide the representation or arrange for it to be provided if the person 
cannot afford the cost of obtaining the assistance from a private lawyer. 

(6) For subsections (4) and (5), the legal aid commission may - 

(a) arrange for a lawyer to visit the person; and 

(b) communicate with the person by phone, fax or email at any reasonable time. 

(7) In making arrangements for the person, the legal aid commission may give priority to lawyers 
who have been given an appropriate security clearance. 

I guess it is a bit late in the procedure, but I ask whether the government would consider amending this bill to 
accommodate what Hon Simon O’Brien has raised, and the hypothetical situation raised in the committee report 
in which a detained person does not have the phone number of a lawyer and may not be in a position to pay for a 
lawyer.  It seems to me that it is possible to provide a direct means for a detained person to have the right to 
contact the Legal Aid Commission of Western Australia and seek a legal aid lawyer. 
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Hon JON FORD:  Hon Simon O’Brien asked the same question. 

Hon Giz Watson:  I am pointing out that this would be achievable if the government were to amend the bill. 

Hon JON FORD:  I have answered that question.  The government is not keen on changing the bill to 
accommodate that.  As I have said before, Legal Aid WA advises that it will provide legal support subject to its 
usual tests of means and merit.  However, it would in any case respond to provide the detainee with any 
information relating to legal rights under clause 43(1)(a). 

Hon GIZ WATSON:  The difference is that the ACT approach makes it very clear that the Legal Aid 
Commission has to respond in a certain way and provide that service.  It is a much stronger provision than to 
simply say that Legal Aid WA will assess each application on its merits.  Members who have an interest in legal 
matters know that people cannot obtain the services of a legal aid lawyer for a range of matters.  It is to be hoped 
that a case like this - which would be a very significant circumstance for a person to find himself in and to be in 
need of a lawyer - might be given a high priority.  However, it is also a novel area for Legal Aid to be asked to 
operate in.  The minister earlier mentioned a situation in which a couple of legal aid lawyers did not have 
national security clearance and it took a week for them to obtain it.  If detainees cannot afford to pay for legal 
advice, Legal Aid is the obvious avenue.  The Greens (WA)’s argument is that if the government accepts that it 
wants to ensure that a detained person has access to legal advice, it should be very clearly stated in the bill how 
that advice is to be sought and what obligations reside with Legal Aid to provide a lawyer, to prevent the 
possibility of a detained person being turned back by Legal Aid. 

Clause put and passed. 

Clause 44:  Monitoring contact with family members, home or work associates or lawyer - 
Hon GIZ WATSON:  I have an amendment to this clause on the supplementary notice paper that is simply 
designed to oppose this clause.  As the Chairman indicated, we canvassed during the debate on clause 43 the 
issue of rights being removed with respect to monitoring.  Clause 44 deals with communication with not only 
lawyers but also family members or home or work associates.  In the circumstance that a detainee is in need of 
medical attention and a doctor is asked to attend, would the communication between a detainee and a medical 
professional also be subject to monitoring?  A medical professional is neither a family member nor a home or 
work associate or a lawyer.  I can certainly envisage a case in which medical attention would be required and a 
doctor called in.  Would the consultation between a detainee and a doctor or nurse also be subject to monitoring? 

Hon JON FORD:  No; there is no entitlement for officers to monitor any communication, for the purpose of 
receiving medical treatment, between a doctor and a detainee.  It would be a different issue if a family member 
or a person whom the detainee could contact was a doctor. 

Hon GIZ WATSON:  I am relieved to hear that.  Should that not be made clear in the bill?  It seems that the 
intention of the bill is to detain someone in isolation, limit the number of people that person is allowed to 
communicate with, and monitor the person’s communication with certain people.  The overall picture is of 
someone being detained and held incommunicado.  However, the minister is saying that it is not necessary to 
make it clear in the bill that not only does a detainee have a right to medical attention, but also no-one else will 
be present while the detainee is receiving treatment, and the conversation between the detainee and the medical 
professional will not be monitored.  The provision seems to have a different intent from that of the bill generally; 
that is, to prevent someone from having communication with virtually anyone else, other than the police who are 
detaining the person. 

Hon JON FORD:  Clause 44 relates only to those people identified as contacts in clause 41.  For example, it 
does not apply to the Inspector of Custodial Services.  The monitoring provision is very prescriptive.  Only 
communication with the contacts prescribed in clause 41 can be monitored. 

Hon GIZ WATSON:  I will home in on that issue for one more minute.  Is the minister saying that it is not 
necessary to make it clear in the bill that a detainee has a right to have access to a medical or health professional?  
It seems that the bill generally prescribes who can visit a detainee.  I was pleased to hear the minister say that 
communication with the Inspector of Custodial Services will not be monitored.  However, the bill prescribes not 
only who can be contacted by the detainee, but also who can see the detainee.  Given the prescriptive nature of 
the legislation, it should be made clear that the detainee has a right to immediate access to a medical 
professional.  I do not know whether the minister understands what I am saying.  The structure of the bill is quite 
prescriptive, but it does not seem to prescribe that, as well as being able to contact the Inspector of Custodial 
Services, a detainee can see a doctor or nurse if he or she needs one. 

Hon JON FORD:  Clause 39, “Humane treatment of detainee”, states -  

(1) The detainee - 
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(a) must be treated with humanity and with respect for human dignity; and  

(b) must not be subjected to cruel, inhuman or degrading treatment, 
I would think that withholding medical treatment would easily fall under those two provisions. 

Hon GIZ WATSON:  That gives me some comfort.  I am aware of that provision in clause 39(1), but that 
provision is drafted in a negative way, rather than in a positive way such as in the provision whereby a detainee 
can ask for a lawyer or to see the Inspector of Custodial Services as soon as possible.  Again, I argue that it is not 
unreasonable to include it as a specific right of a detainee. 

Hon JON FORD:  The Inspector of Custodial Services has a right under this legislation to ensure that the 
detainee is being treated humanely, with dignity and so on.  That is another safeguard.  I cannot imagine a person 
even thinking that it could be argued that clause 39 would not apply to a doctor.  If a person interpreted that 
clause to mean that it did not apply to a doctor, that person would be ignoring a clause that specifically applied to 
a doctor and would be subject to a penalty. 

Clause put and passed. 

Clause 45:  Special contact rules for people under 18 or incapable of managing their own affairs - 
Hon GIZ WATSON:  An amendment is standing in my name on the supplementary notice paper to delete the 
words “under 18 or” from the heading of the clause and from clause 45(1)(a).  However, I will not move this 
amendment because earlier during the debate on another clause I unsuccessfully moved to have the definition of 
“child” amended.  Therefore, I do not wish to move this amendment because it would not make sense and would 
leave young people between the ages of 16 and 18 not covered. 

Clause put and passed. 

Clause 46:  Disclosure offences - 
Hon GIZ WATSON:  I move - 

Page 47, line 5 to delete “5” and insert instead “1”. 

Page 50, line 6 to delete “5” and insert instead “1”. 

Page 50, line 28 to delete “5” and insert instead “1”. 

Page 51, line 10 to delete “5” and insert instead “1”. 
Under clause 41, restrictions apply to the number of people a detainee can contact.  A detainee can tell people 
only that he is safe and cannot be contacted for the time being.  The provision also expressly prohibits the 
detainee from informing the person contacted that the detainee is being held in detention, the period of detention 
or the fact that a preventative detention order had been made.  I would have thought that on receiving such a 
phone call, most people would think that something terrible had happened to their relative or loved one.  Under 
clause 46, a disclosure offence will have been committed even if a disclosure happens many years after the 
termination of a PDO.  That is somewhat bizarre.  At the very least, a shorter time frame for that offence must be 
inserted.  My amendment will address the issue of the penalty for this disclosure offence, which the 
Greens (WA) believe is excessive.  A person can be imprisoned for up to five years.   
I might have to revisit if this.  I think it applies only while the PDO is in operation.  Once the PDO has expired, it 
is not an offence to reveal information.  I might have been dealing with an earlier provision.  The notes I have do 
not concur with this clause.  However, I suggest that the penalty is excessive.  A penalty of five years for the 
disclosure of information is disproportionate to the offence. 
Amendments put and negatived. 
Hon GIZ WATSON:  I refer again to the difference between the way we are approaching the disclosure 
offences applying to a lawyer under clause 46(2) in this bill and the way the Australian Capital Territory 
government approached similar provisions in its legislation.  My amendment on the supplementary notice paper 
seeks to amend the provisions regarding the disclosure offences that would apply to a lawyer.  However, I will 
not move the amendment.  My concerns relate to previous issues I have raised regarding protecting the privilege 
between a lawyer and a client.  In our view, it is inappropriate to include lawyers in this clause. 
Clause put and passed. 
Clause 47 put and passed. 
Clause 48:  Taking identification material - 
Hon GIZ WATSON:  I will not move my amendments 54/48 through to 58/48 on the supplementary notice 
paper, which relate to the issuing authority being the Supreme Court.  We have had that debate, so I will spare 
members. 
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Clause put and passed. 
Clause 49 put and passed. 
Clause 50:  Offences of contravening safeguards - 
Hon LJILJANNA RAVLICH:  On behalf of the Minister for Local Government, I move - 

Page 55, line 5 - To insert after “35(1)” -  

or (4) 
Hon GIZ WATSON:  The clause provides that penalties apply if a person does not supply a detainee with 
information that he or she has the right to contact other services.  The amendment would include the right to 
contact the Inspector of Custodial Services. 
Hon JON FORD:  This amendment would apply a penalty to the person in charge of an institution in which 
custody was taking place if the person did not notify the Inspector of Custodial Services.  It could be the person 
in charge of a police lockup or a prison or a person responsible for the offices in a police area; it is whoever is 
responsible. 
Amendment put and passed. 
Clause, as amended, put and passed. 
Clauses 51 and 52 put and passed. 
Clause 53:  Restrictions on publicity about proceedings in Supreme Court - 
Hon GIZ WATSON:  The Greens have some concerns about this clause, which relates to restrictions on 
publicity about proceedings in the Supreme Court.  Again, this seems to be a very strong and unusual provision, 
which gives rise to concerns about transparency and accountability.  We argue that to have as a stating point a 
ban on publicity, which is basically a blanket prohibition, is wrong and inverts the proper order of things.  Many 
judicial announcements have been made to the effect that the right of the public to attend a court and the right of 
the media to record events in a court are absolutely critical to our system of law and to the preservation of 
democracy.  This provision directly undermines that.  The default position should be that the proceedings be 
open and reportable, with power given to the court to limit that right when necessary.  Supreme Court judges can 
and must be trusted to balance competing principles and give due weight to keeping operational security matters 
secret.  They already judge such matters in other types of proceedings.  We would argue that the public must 
have reassurance that a review by the Supreme Court was happening and was effective in protecting the 
community.  We acknowledge that the bill as it now stands does at least allow for that review by the Supreme 
Court.  However, our position is that rather than a provision such as this, which is a blanket prohibition on 
publicity of proceedings, the court should have its own powers to decide what information should or should not 
be made public.  At the moment the bill constrains the Supreme Court in that it reads at clause 53(3) - 

However, the Supreme Court is not required to suppress the publication of information under this 
section if - 

(a) the Minister authorises its publication . . .  

That means that it is not a determination of the court itself but that the minister can, in our view inappropriately, 
affect what should be the court’s own decision.  The clause continues - 

(b) the Court determines that the publication of the information could not conceivably prejudice 
national security and that its publication should be authorised in the public interest. 

I acknowledge that gives some power back to the court to exercise that discretion; however, the court is 
constrained by having to get over a very high bar because of the words “could not conceivably prejudice national 
security”.  I suggest that those words set a very high bar for the court to get over before it is able to publish 
anything about proceedings.  We debated earlier how one could possibly decide what is or is not national 
security.  It will be very difficult to imagine what information could be made public that would not be captured 
by clause 53(3)(b).  It is the Greens’ view that the Supreme Court should decide what it does or does not publish 
and how much of its proceedings are published, and that it is inappropriate for the Parliament to seek to constrain 
it. 

Hon JON FORD:  One of the primary reasons for the suppression of information about the proceedings is that 
the bill contains extraordinary powers and allows an operation to cast a pretty wide net.  The detaining of a 
person of interest in the cast of the net does not mean that the person will ultimately be found guilty of any 
offence.  People make mistakes.  Acts of terrorism and investigations into them attract a high level of media 
scrutiny.  The mere fact that a person is required to appear before a court in a hearing for an order from an 
issuing authority could ruin that person.  That person could be subject for ever and a day to all sorts of 
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inappropriate pressure merely by the fact that the person had appeared in court, even though it was found later 
that the person had nothing to do with the act.  That is one of the main reasons that this bill seeks to suppress 
those proceedings.  Another reason, which is just as important, is so that the operation itself is not prejudiced.  If 
the police were out in the community trying to catch a terror cell or trying to prevent something from 
happening - the very context of the bill is to prevent mass murder - they would not want to show their hand.  The 
media, as fair-minded as it is, is not equipped with the relevant knowledge to determine whether an act will 
compromise an operational matter.  The media deals with making a profit and selling newspapers or television 
shows.  That is what this clause is all about.  Ultimately, the court is allowed to make a determination to release 
information if the court believes it is in the pubic interest to release that information.  Subclause (3), which 
allows the minister to authorise the publication of information, is based more on restoring public confidence 
when it is discovered what the act is about, or when the minister is advised that the release of information will 
assist the operation.  That is what that provision is about.  The two most important principles behind the 
provision are to protect the operation, and to protect the identity of people who are caught in the net but are 
ultimately found to be innocent of any wrongdoing. 

Hon GIZ WATSON:  I appreciate that these are the objectives, and they are good objectives.  However, who 
will make the decision about whether to publish the information?  My fundamental argument is that it is not 
appropriate for the Parliament to direct the Supreme Court in its own proceedings.  This clause is about 
prescribing and restricting a decision that should be made wholly by the Supreme Court.  The Supreme Court is 
quite adequate and well placed to also make a judgment about whether making a proceeding public could 
prejudice someone who might later be found to be completely innocent.  It is not up to the Parliament, in the 
Greens’ view and in my view, to tell the Supreme Court its business in that regard.  That is the reason we will 
oppose this clause. 

Clause put and passed. 

Clauses 54 to 56 put and passed. 

Clause 57:  Legal proceedings in relation to preventative detention orders - 

Hon GIZ WATSON:  The Greens believe this clause is a good addition to the bill, in that it makes it clear that a 
detainee has a right to seek compensation.  However, there is no guidance at all on the circumstances in which 
compensation will be considered.  All the court will be told is the fact that a preventative detention order has 
been quashed or declared void.  That, in itself, is not enough; otherwise, the test is whether compensation is 
warranted in the particular circumstances of the case.  It would be better if there were some criteria and 
considerations in the clause to assist in directing the cases for which compensation claims will be considered.  
That is the proposition.  It is a reasonable clause, but has the government given any consideration to indicating 
the circumstances in which compensation claims may be made? 

Hon JON FORD:  There was an argument in debate on the last clause that we should not issue instructions to 
the Supreme Court; now there is an argument that we should.  Earlier when I received a briefing on this bill, the 
issue of compensation was raised in another context.  However, a good aspect of this clause is that it sets no 
limits, other than consideration of compensation relating to any action.  I feel quite confident that this clause 
deals with the issue very well, as it gives the court full discretion.   

Clause put and passed. 

Clauses 58 and 59 put and passed. 

Clause 60:  Expiry of orders and power to make them - 

Hon GIZ WATSON:  I move - 

Page 60, line 26 - To delete “tenth” and insert instead - 

fifth 

The purpose of this amendment is to change the expiry date in the sunset clause of the bill.  Currently the bill 
contains a sunset clause that provides for an expiry day and reads - 

“expiry day” means the day of the tenth anniversary of the day on which this Act receives the Royal 
Assent. 

There has been considerable debate, not only in Western Australia but also around Australia, about the 
significant powers that this bill provides, with which I do not believe any member of this place disagrees.  The 
argument has been made that extraordinary circumstances require extraordinary powers, and it has arguably 
convinced interested members of this chamber that such a bill is necessary.  However, in the Greens’ view, it is 
outrageous that the powers that this bill will confer will be in place for 10 years.  At the very least, there is a 
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principle that if it is decided that extraordinary powers are necessary, they should be used for only the absolute 
minimum amount of time before we all go back, theoretically anyway, to the situation that prevails at the 
moment.  My concern is that this bill will never expire and will remain on the statute book, because once the 
police, in particular, have access to the provisions in a bill of this nature, they will always make a very good case 
that the legislation should remain in force.  I cannot think of any extreme law and order provisions that have 
gone through any Parliament that have later been repealed.  There may be very few exceptions.  The Greens 
would like the expiry date to be brought back from 10 years to five.  The clause would then read - 

60.  Expiry of orders and power to make them 
(1)  In this section -  

“expiry day” means the day of the fifth anniversary of the day on which this Act 
receives the Royal Assent. 

This amendment recognises that these are exceptional powers - to detain people without charge - and they should 
remain in force for only the minimum time required.  I can imagine the debate will be that five years is not long 
enough and 10 years is long enough.  It is about as arbitrary as the decision to make the period for preventative 
detention up to 14 days.  That is also an arbitrary figure that is not based on any particular precedent or principle 
that I have been able to find in relation to this debate.  We argue that a sunset clause of five years is appropriate.  
If we must have this bill - it seems as though the Parliament is saying that - at the very least we should limit its 
operation to five years. 

Hon JON FORD:  If the bill is passed in its present form by the Legislative Council, it will be consistent with 
the legislation in every other jurisdiction.  Hon Giz Watson has moved that the bill expire after five years, and 
members may be of a view to support that amendment.  However, in an operational sense that would mean that 
after five years this bill would no longer be in force, and the WA Police would rely on Australian Federal Police 
powers to detain a person for up to 48 hours in Western Australia, if there was an imminent threat that a terrorist 
act would occur, or to preserve evidence following an act. 

The whole point of this bill, as I said before, is to deal with extraordinary events; that is, to prevent the mass 
murder to which we give the title “terrorism”.  Hon Giz Watson is undervaluing clause 59, which deals with the 
review of the act and reads - 

(1) In this section - 

“first anniversary” means the day of the first anniversary of the day on which this Act 
receives the Royal Assent. 

(2) The Minister must carry out a review of this Act as soon as is practicable after - 

(a) the first anniversary; and 

(b) the expiry of each 3 yearly interval after the first anniversary. 

(3) The review must review the operation and effectiveness of this Act, whether its provisions are 
appropriate having regard to its object, and whether it should continue in operation. 

(4) The Minister must prepare a report based on the review and, as soon as practicable after it is 
prepared, cause it to be tabled before each House of Parliament. 

WA is the only jurisdiction to include that provision.  It is not a question of “set and forget”.  The government 
will allow this bill to be constantly reviewed by the people of Western Australia and the members of Parliament 
who represent them during those years.  It is a very significant safeguard for Western Australians, and it is 
unique to this jurisdiction.  I feel quite comfortable with the proposition that a 10-year sunset clause is 
appropriate. 

Hon GIZ WATSON:  I realise I am remiss in not commenting on clause 59, and I acknowledge that it will add a 
level of scrutiny to the operation of this bill once it becomes an act.  I realise I probably cannot revisit clause 59.  
However, the review will be carried out by the minister.  It will not be an independent review in any meaning of 
the word.  It will be an executive review of the operation of the act.  Whereas it will go some of the way, it will 
not be a review with a lot of standing, and it does not give us a great deal of comfort.  The minister said that a 
five-year sunset clause would cause a problem in terms of the COAG agreement.  Is that the correct 
understanding? 
Hon JON FORD:  No.  Under the COAG agreement everybody agreed that it would be a 10-year sunset clause.  
If we changed that, in an operational environment Western Australia would be relying on laws that would be 
different from those in other operational jurisdictions.  The whole point of the COAG agreement was to have a 
united national operational policy when dealing with terrorist operations.  It would actually defeat that.  There 
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was some debate at the COAG level on when the sunset clause would apply.  That is where the argument for a 
five-year sunset clause should take place.  All the heads of the Commonwealth of Australia have agreed to this.  
My view is that the Parliament should support that. 

Hon GIZ WATSON:  Is the minister aware that the ACT act at section 101(1) says, “This Act expires five years 
after the day it commences”? 
Hon JON FORD:  No, and if that is the case, it has made a mistake. 
Hon SIMON O’BRIEN:  Members often hear it said that to avoid having too many statutes on the book, all acts 
should include a review date and sunset clause.  It was something of a fad a few years ago when we had some 
Democrats in the place.  Mr Deputy Chairman, you, like me, because we started on the same day, may have 
noticed that lately -  
The DEPUTY CHAIRMAN (Hon Ken Travers):  I hope that Hon Simon O’Brien is not trying to bring the 
Chair into the debate.   
Hon SIMON O’BRIEN:  Certainly not, I am quite capable of dealing with it myself.  However, other members 
who started the day I did will be aware that bills seeking an extension to some of the acts that have been enacted 
in our time in this place are coming into this Parliament.  In many cases, sunset clauses go under the heading of 
“It seemed like a good idea at the time”.  However, in this case it is a good idea.   
This particular bill, because of its extraordinary nature, does need review.  It is the opposition’s view that 
clause 59, which has already been dealt with, provides us with the capacity to deal with any situation if it appears 
that the powers contained in this bill are misused, incorrectly applied or otherwise found to be wanting by virtue 
of the frequent reviews that are required to be carried out by the minister.  These powers have to be revisited by 
the Parliament on a frequent basis.  I notice that the minister must prepare a report on the review and as soon as 
practicable cause it to be tabled before each house of Parliament.  That provides protection against the problem 
that Hon Giz Watson flagged about the person doing the review or requiring the review to be carried out being 
totally uninterested.  The fact is that person will have to tell the Parliament that the review is being done or has 
been done, and provide the results.  Parliaments being what they are, members will find that the report will be 
picked over with a fine toothcomb and if there is not enough information in the report, questions will be asked.  
There will be frequent reviews of this legislation.  It will be interesting to see how the sunset clause is phrased.  
Administratively, it makes it a simple matter to extend the legislation if it is found necessary to extend its 
operation beyond five years.  I hope it is not.  I hope we are looking at a few nil returns and that, ultimately, in 
five years we can determine that the world is such that these powers are not required and they can be allowed to 
slip into abeyance.  I have a feeling that that will not be the case.  We are in for a longer haul than that.  
However, five years is as good a term as any.  It is not a very long time, but it seems a reasonable term, bearing 
in mind the frequent reviews we will have in the meantime.  

Hon Jon Ford:  It is 10 years.   

Hon SIMON O’BRIEN:  I am glad the minister was listening.  I do not know where I got five years from; it is 
10 years.  I was confused; I was looking at two things while I was speaking.  The clause, as printed, seems 
reasonable and the opposition will support its adoption.   

Hon GIZ WATSON:  So close, yet so far.   

Hon Simon O’Brien:  It was an illusion.   

Hon GIZ WATSON: I need to make a further comment on the provision for the review.  In the context of 
discussing what is an appropriate term for a sunset clause, the minister responded that we will have a rolling 
review.  The Greens (WA) are willing to accept that that is an improvement.  Clause 59(3) says that - 

The review must review the operation and effectiveness of this Act, . . .    
The review is not into whether a person’s rights have been transgressed.  The terms of reference for a review are 
basically pitched towards whether the legislation is thought by the police and the government to be operational 
and effective.  It is not a review that contemplates whether these provisions are still necessary or whether the 
community opinion is that there have been circumstances in which people’s rights have been transgressed.   
While we accept that some review is better than no review at all, obviously the context of a review is 
constrained.  I argue that a review will be limited in what it can do by the fact that it will be carried out by the 
minister, who has a political interest in assuring the public that everything is fine and that this great piece of 
legislation is still doing a wonderful job in keeping terrorists at bay.  We cannot imagine that in the political 
environment that we now have, and which will possibly be around in five years, any government will say 
anything other than that the legislation is going very well and we still need it.  It is like the pink elephant joke: 
“We need this legislation.  No terrorism has occurred.  The legislation is doing a good job and, therefore, we will 
keep it.”  It becomes self-perpetuating.  I argue that this legislation will never be removed from the statute book.  
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Why would a police service want these exceptional powers taken from it?  We are stuck with it, and a review is 
merely a fig leaf to cover what is an exceedingly draconian piece of legislation.   

Hon JON FORD:  I disagree with the member.  In the end it will not be for the police service to decide that it 
wants to give up its powers; it will be for the Parliament to decide.  Clause 59(3) is very clear and broad.  It 
reads - 

The review must review the operation and effectiveness of this Act, whether its provisions are 
appropriate having regard to its object, and whether it should continue in operation.  

Hon Giz Watson:  It does not have regard to any high principles of law and human rights.  Its object is to 
contain terrorists.  It is not a review that builds into its terms of reference a reference to principles such as human 
rights.   
Hon JON FORD:  The member has chosen that interpretation.  It is not how I read it.  In support of the 
argument for the clause, I agree with Hon Simon O’Brien’s argument that if a report of a review on this 
legislation does not reflect the opinion of the day, the Parliament will have something to say about it.  That is the 
reason we have a democracy, and it is a very effective tool of government.  Members are elected to reflect the 
view of the community.   

Amendment put and negatived.   

Clause put and passed.   

Schedules 1 and 2 put and passed.  
Sitting suspended from 1.00 to 2.00 pm 

Preamble -  
Hon GIZ WATSON:  I am seeking to include an amendment in the form of a preamble in this bill because it is 
a bill of great significance.  I do not think that any member I have heard speak on this bill has argued that it is 
not a hugely significant bill.  It is therefore important that some indication be given of the context in which this 
bill has arisen and a statement from the Parliament about its attitude to legislation of this type be included in this 
bill.  As with previous amendments I have moved, this amendment mirrors a provision in the Australian Capital 
Territory act.  I have simply made appropriate changes to make it relevant to the Western Australian Parliament.  
Preambles are included in other legislation in Western Australia, so it is not a completely novel concept.  They 
are included in both the National Environment Protection Council (Western Australian) Act 1996 and the Gas 
Pipelines Access (Western Australia) Act 1998.  I move - 

Page 2, after line 1 - To insert - 

Preamble 
(1) This Act is based on an agreement between the Commonwealth, State and 

Territory Governments adopted at the special meeting of the Council of 
Australian Governments (COAG) on counter-terrorism held in Canberra on 
27 September 2005. 

(2) At the meeting, COAG considered the evolving security environment in the 
context of the terrorist attacks in London in July 2005 and agreed that there 
was a clear case for Australia’s counter-terrorism laws to be strengthened. 

(3) Leaders agreed that any strengthened counter-terrorism laws must be 
necessary, effective against terrorism, contain appropriate safeguards against 
abuse (such as parliamentary and judicial review), and be exercised in a way 
that is evidence-based, intelligence-led and proportionate. 

(4) The Western Australian Parliament wishes to enact legislation in accordance 
with the COAG agreement in recognition of the clear need for laws to 
combat terrorism. 

(5) The community needs to be protected from acts of terrorism.  If law 
enforcement agencies have evidence that a terrorist act is imminent or has 
happened, they need to be able to respond appropriately to prevent it or 
investigate and reduce its impact. 

(6) The Western Australian Parliament considers that extraordinary measures 
are justified in extreme circumstances where available evidence is 
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insufficient to enable suspected terrorists to be detained under existing 
criminal law. 

(7) The Western Australian Parliament is committed to fully implementing 
United Nations resolutions relating to terrorism by adopting counter-
terrorism measures that are consistent with international human rights 
obligations. 

Such a preamble will clarify what I have heard in this debate from both government and opposition members; 
that is, we are all making the judgment reflected in this bill in the context of the matters I have just read out.  It 
further indicates that the Western Australian Parliament is committed to not only adopting counter-terrorism 
measures but also ensuring that they are consistent with international human rights obligations.  I cannot see why 
any member of this place would consider the insertion of such a preamble to be problematic.  In fact, I argue that 
it will improve the bill considerably.  As members are probably aware, the preamble would be used only if a 
court were seeking to understand the context in which this Parliament passed such a bill.  The preamble adds to 
the information that can be gleaned from the second reading debate, but it makes very clear the Parliament’s 
intention.   

In countering my own proposition, the only problem I can see is in light of part (7) of the preamble, which 
reads - 

The Western Australian Parliament is committed to fully implementing United Nations resolutions 
relating to terrorism by adopting counter-terrorism measures that are consistent with international 
human rights obligations. 

The bill as it is currently cast does not meet those international obligations; nevertheless, there is nothing wrong 
with a Parliament clearly expressing that that is its intention.  I ask that members seriously consider including 
this preamble and that, even though we may disagree on the need for the bill at all, there is no reason that we 
should disagree on the merits of a preamble.  

Hon JON FORD:  The government opposes this amendment because it considers that it is unnecessary and does 
not add value to the bill.  Proposed paragraphs (1) to (6) are reflected in the second reading speeches made in 
both this place and the other place and they can be interpreted according to normal statutory interpretation 
principles.  The government considers that, given the specific situation in which we believe we find ourselves, its 
intention of meeting the international human rights obligations in paragraph (7) of the preamble has been 
honoured - albeit this is a subjective matter - through a number of safeguards in the bill.  

Paragraph (2) of the preamble contains some inconsistencies.  I acknowledge that it has arisen from the 
communiqué from the Council of Australian Governments.  It reads - 

At the meeting, COAG considered the evolving security environment in the context of the terrorist 
attacks in London in July 2005 and agreed that there was a clear case for Australia’s counter-terrorism 
laws to be strengthened. 

That was not the sole reason for the legislation; a number of escalating incidents have occurred throughout the 
world.  One terrorism act - even a major one - would make it difficult to justify the legislation.  There have been 
terrorist attacks in New York, Bali, London, Saudi Arabia and throughout the Middle East.  The United Nations 
and the train network in Madrid have also been targeted.  In that context, there are escalating problems on the 
world stage.  Anyone who has an interest in what Hon Giz Watson is trying to achieve with the preamble may 
end up consulting the debates of this chamber and the debates of other houses of Parliament.  Anyone who has 
had a cursory glance at the media over the past couple of years, or who has read the debates of this house, would 
have a clear idea about where we are coming from.  On that basis, the government will not agree to the 
amendment.  

Hon SIMON O’BRIEN:  These days the use of a preamble is quite rare, although as one peruses historical 
statutes, one sees that they are quite common.  Typically they are written in the language of a former era.  
Typically, a preamble begins with the word “whereas”.  It explains that His or Her Majesty has seen fit to 
respond to some circumstance or other, and that it “be it now enacted as follows”.  The practice of having that 
type of preamble has largely died out, partly due to some of the reasons to which the minister alluded; namely, 
people have substantial access to a range of other sources to determine what was in the mind of the Parliament 
when the enactment was made.  The minister mentioned second reading speeches.  Further, the full proceedings 
of the legislative process are recorded in Hansard.  They are both relatively recent phenomena.  In this 
Parliament’s recent history a preamble has been used; however, those occasions have been rare.  Normally the 
documents that accompany a bill are seen to be not only sufficient, but also superior explanatory matter for those 
who review the meaning of an act sometime after its enactment.   
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The bill itself is quite detailed.  Indeed, the committee paused for quite a while when we considered the detailed 
machinery contained in schedule 2, which usually relates to matters that normally do not go into an act.  They 
are normally operating procedures.  In this case, schedule 2 related to the searching of persons.  These days bills 
are drafted with a lot more detail, and that helps our understanding of them.  The minister referred to second 
reading speeches and I have referred to the debates of this place.  Another facet of the day is the explanatory 
memoranda.  Finally, in this case we have a report that contains the comprehensive discussions of the Standing 
Committee on Uniform Legislation and Statutes Review, of which both Hon Giz Watson and I were members.  I 
acknowledge the points made by the minister when he made his observations.   

Turning to the draft preamble that has been proposed, I am sensitive to the prospect that a preamble has to clarify 
rather than create ambiguity.  The minister noted that some of the content of the preamble is arguable.  For 
example, he pointed out that paragraph (2) states that the relevant Council of Australian Governments meeting 
was considering not only what were then the recent tourist attacks in London in July 2005, but also a number of 
other incidents.  Indeed, it was considering a global trend at the time.  Although the preamble reads, at first 
glance, in a relatively straightforward manner, the fact is that if people were to go through it to try to discover its 
meaning, they might come to different conclusions.  What do we do about that?  We can either refrain from 
having a preamble or we can try to fix it.  I certainly would not advocate trying to fix something like this on the 
run, because that never works.  In relation to the content - noting, prima facie, that it is quite straightforward - 
my colleagues and I are concerned about paragraph (7), not for the same reasons that Hon Giz Watson has 
misgivings, but simply because United Nation resolutions covering anything tend to come and go.  I certainly 
would not want the subject of a UN resolution to be a binding reference point for the laws of the Western 
Australian Parliament.  In noting that I have slightly different reasons from Hon Giz Watson as the mover for 
having some misgivings about paragraph (7), I am sure she will excuse me from similarly having misgivings 
about some of the other provisions in the proposed preamble.  With all that in mind, it is the view of the 
opposition that the case for a preamble has not been made.  In the absence of any compelling reason to have one, 
by far the proper course is to not have one in this case.  We accept the view of the government.  I acknowledge 
Hon Giz Watson’s efforts in proposing this matter for the chamber’s consideration.  I thank her for that.  On this 
occasion, and having heard the last two speakers, I think it would be unwise to proceed with the preamble.  The 
opposition does not support the preamble.   

Hon GIZ WATSON:  In response, I am obviously disappointed that members are not willing to include the 
preamble in the legislation.  I do not think that it offends the context of the debate we have had in this place.  In 
defence of United Nations resolutions, I am obliged to say that they are no more likely to come and go than are 
the laws of any country.  In fact, they tend to be fairly enduring.  I am not quite sure why the Liberal Party, and 
perhaps the Labor Party, has such a problem with them.  United Nations resolutions are extraordinary 
expressions of common understandings of human rights, and they have been developed under extraordinary 
circumstances across diverse nations.  I believe they distil the very essence of the rights that we enjoy as 
individuals.  We have talked on a number of occasions during this debate about the imperative of the Parliament 
to protect the human rights of individuals.  The Parliament has an obligation to protect individuals from not just 
harm, but also the more subtle - or perhaps not so subtle - impositions that may result from legislation such as 
this.  We still encourage members to support the preamble, but I guess the numbers will not stack up our way.   

Preamble put and negatived. 

Title put and passed.   

Bill reported, with amendments.  
 


